Brigham Young University Law School

BYU Law Digital Commons
Utah Supreme Court Briefs

2001

Salt Lake County, a body politic v. Tax Commission
of the State of Utah, ex rel. Good Shepherd Luthern
Church : Brief of Respondent
Utah Supreme Court

Follow this and additional works at: https://digitalcommons.law.byu.edu/byu_sc2
Part of the Law Commons
Original Brief Submitted to the Utah Supreme Court; digitized by the Howard W. Hunter Law
Library, J. Reuben Clark Law School, Brigham Young University, Provo, Utah; machine-generated
OCR, may contain errors.
R. Paul Van Dam; Salt Lake County Attorney; Bill Thomas Peters; Special Deputy County Attorney;
Attorneys for Petitioner.
Vernon B. Romney; Attorney General; G. Blaine Davis; Assistant Attorney General; Michael L.
Deamer; Assistant Attorney General; Attorneys for Respondent.
Recommended Citation
Brief of Respondent, Salt Lake County v. Tax Commission of the State of Utah, No. 14142.00 (Utah Supreme Court, 2001).
https://digitalcommons.law.byu.edu/byu_sc2/1260

This Brief of Respondent is brought to you for free and open access by BYU Law Digital Commons. It has been accepted for inclusion in Utah Supreme
Court Briefs by an authorized administrator of BYU Law Digital Commons. Policies regarding these Utah briefs are available at
http://digitalcommons.law.byu.edu/utah_court_briefs/policies.html. Please contact the Repository Manager at hunterlawlibrary@byu.edu with
questions or feedback.

UTAH
DOCUMEWT
KFU

45.9

UTAH SUPREME COURT
BRIEF

RECEIVED
LAW LIBRARY

^

JS9
DOCKET NO.

SEP 16 B76
BRK.HAM YOUNG UNIVERSITY
IN THE SUPREME COURT OF THE STATE OF UTiHRetiben Clark Uw School

SALT LAKE COUNTY, a body
politic,

Petitioner,

x
{

RESPONDENT, TAX COMMISSION'S,
PETITION FOR REHEARING AND
BRIEF

)

)

TAX COMMISSION OF THE STATE \
OF UTAH, ex rel. GOOD
(
SHEPHERD LUTHERAN CHURCH,
'

Case No. 14142

Respondents.
)»

PETITION AND BRIEF OF RESPONDENT,
UTAH STATE TAX COMMISSION

VERNON B. ROMNEY
Attorney General
R. PAUL VAN DAM
Salt Lake County Attorney
BILL THOMAS PETERS
___
Special Deputy County Attorney
Suite 400, Chancellor Bldg.
220 South 220 East
Salt Lake City, Utah 84111
Attorneys for Petitioner

G. BLAINE DAVIS
Assistant Attorney General
MICHAEL L. DEAMER
Assistant Attorney General

%
236 State Capitol Bldg.
Salt Lake City, Utah 84114
Attorneys for Respondents'

Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
Machine-generated OCR, may contain errors.

APR 26 1S/'b

R
u

TABLE OF CONTENTS
Page
DEFENDANTS' PETITION FOR REHEARING
DEFENDANTS' POINTS AND AUTHORITIES IN
SUPPORT OF ITS PETITION FOR REHEARING

—-—

THE UTAH CONSTITUTION
REQUIRES A UNIFORM AND EQUAL
RATE OF ASSESSMENT AND
TAXATION ON ALL TANGIBLE
PROPERTY IN THE STATE.
POINT II: THE WORDS "USED EXCLUSIVELY
FOR" WITHIN THE MEANING OF
ARTICLE XIII, SECTION 2 REQUIRE A STRICTER STANDARD FOR
EXEMPTION FROM PROPERTY
TAXATION
CONCLUSION—

1
4

POINT I:

5

6
13

CASES CITED
Benevolent and Protective Order of Elks v.
Tax Commission, 536 P.2d 1214 (Utah 1975)
Flathead Lake Methodist Camp v. Webb, citation
omittedFriendship Manor Corporation v. State Tax
Commission.. 26 Utah 2d 227, 487 Pac. 2d 1272
(1971)
Kerr v. Wooley, 3 Utah 456, 24 Pac. 831 (1966)
North Idaho Jurisdiction of Episcopal Churches,
Inc. v. Kootenai County, 94 Idaho 644, 496
P.2d 97 (1972) 536 P.2d 1214 (1975)Parker v. Quinn, 23 Utah 332, 64 Pac. 961
(1901)
Salt Lake County v. Tax Commission of the
State of Utah ex rel. Good Shepherd Lutheran
Church, No. 14142

X
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
Machine-generated OCR, may contain errors.

2,4,7
8

7
5
9
8

2,10,11

STATUTES CITED
Article
Article
Article
Article

XIII,
XIII,
XIII,
XIII,

Section
Section
Section
Section

2 Utah Constitution
3 Utah Constitution10 Utah Constitution
11, Utah Constitution

Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
Machine-generated OCR, may contain errors.

Page
3
1,5
2
2

IN THE SUPREME COURT OF THE STATE OF UTAH

SALT LAKE COUNTY, A BODY
POLITIC,
Plaintiff,

DEFENDANTS' PETITION FOR
REHEARING

-v-

No. 14142

TAX COMMISSION OF THE
STATE OF UTAH, ex rel. GOOD
SHEPHERD LUTHERAN CHURCH,
Defendants.

Comes now, defendant, Tax Commission of the
State of Utah, by and through its attorney of record,
pursuant to Rule 76 (e) of the Utah Rules of Civil
Procedure, and hereby petitions the above Court for
a rehearing of the above-entitled matter, and respectively shows:
1.

Article XIII, Section 3 of the Utah

Constitution, provides, in part:
"The Legislature shall provide
by law a uniform and equal rate of
assessment and taxation on all
tangible property in the State
according to its value in money,
and shall prescribe by law such
regulations as shall secure a just
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valuation for taxation of such
property, so that every person and
corporation shall pay a tax in
proportion to the value of his,
her, or its tangible property,
... ." (Emphasis added)
2.

Article XIII, Section 11 of the Utah

Constitution, provides that, among other powers, the
Utah State Tax Commission shall:
"... revise the tax levies of
local governmental units, and
equalize the assessment and valuation
of property within the counties... ."
3.

Article XIII, Section 10 of the Utah

Constitution provides:
"All corporations or persons in
this State, or doing business herein,
shall be subject to taxation for
State, County, School, Municipal or
other purposes, on the real and
personal property owned or used by
them within the Territorial limits
of the authority levying the tax."
4.

That as the result of the decision by this

Court in the matter of Salt Lake County v. Tax Commission
of the State of Utah ex rel. Good Shepherd Lutheran
Church, No. 14142, filed April 7, 1976, and this
Court's previous decision in the case of Benevolent
and Protective Order of Elks v. Tax Commission, 536
P.2d 1214 (Utah 1975), significant and substantial
confusion has arisen regarding the words "used exclusively

-2-
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for" within the meaning of Article XIII, Section 2
of the Utah State Constitution, and with regards to
the granting of the exemptions from ad valorem property
taxation.
5.

That as a result of the above-described

decisions by this Court, petitioner, Utah State Tax
Commission, does not know what legal standards should
be applied for taxing or granting an exemption from
taxation for the following classes of property:
(a)

The Deseret Gymnasium, YMCA,
and other church-owned recreational
facilities;

(b)

Church welfare farms and caretakers1
homes located on said farms;

(c)

Vacant lots owned and used by the
various churches in the State of Utah;

(d)

The campus, property and buildings of
the Brigham Young University and other
Church owned educational institutions;

(e)

The club houses and lodges of the
Kiwanis, Lions, Elks, American Legion,
Veterans of Foreign Wars, and Eagles;

(f)

The real property of civic-community
groups, such as the Ladies Literary
Club, the Community Action Center; the
Odyssey House and others;

(g)

The Union Halls of various Labor Unions;

(h)

Church offices and administrative buildings;

(i)

And other miscellaneous classes, i.e.,
non-profit, scientific organizations, etc.

-3-
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6.

That petitioner, State Tax Commission, does

not have any recourse to the Utah Legislature since
apparently legislative attempts to clarify the legal
standard in granting exemptions are unconstitutional
"interpretations rather than implementation",
WHEREFORE, petitioner, Utah State Tax Commission,
prays that this Court grant its petition for rehearing;
that the above-entitled matter, together with the
previous Elks Lodge decision, be reconsidered; that
this Court establish a legal standard for interpretation of the exemptions set forth in Article XIII,
Section 2 of the Utah Constitution, in determining
"used exclusively for", or, IN THE ALTERNATIVE, this
Court specifically overrule its decision in the
Benevolent and Protective Order of Elks v» State Tax
Commission

case, and for such further and additional

relief as the Court deems justified under the circumstances.

DEFENDANTS1 POINTS AND AUTHORITIES
IN SUPPORT OF ITS PETITION FOR REHEARING
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Defendant Utah State Tax Commission respectively
submits its brief of Points and Authorities in Support
of its Petition for Rehearing of the above entitled
matter.
POINT I
THE UTAH CONSTITUTION REQUIRES A UNIFORM
AND EQUAL RATE OF ASSESSMENT AND TAXATION
ON ALL TANGIBLE PROPERTY IN THE STATE.
Article XIII, Section 3, of the Utah Constitution provides in part:
"The Legislature shall provide
by law a uniform and equal rate of
assessment and taxation on all tangible
property in the State according to its
value in money, and shall prescribe by
law such regulations as shall secure a
just valuation for taxation of such
property, so that every person and
corporation shall pay a tax in proportion to the value of his, her, or
its tangible property, ... ."
In general, this Court has held that the
tax law which fails to secure equality and impartiality
of the tax authorized and which fails to provide for
an adjustment and equalization of assessments or
guarantees for the economical, faithful and impartial
administration of the law is void.
3 Utah 456, 24 Pac. 831 (1966).

Kerr vs. Wooley,

The court specifically

stated:
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"... No tax is legal which is
not equally and impartially laid
on taxpayer, no tax is legal which
is not economical, honest and
responsible in its administration;
and no tax law is valid insofar as
it fails to secure these conditions
to the taxpayer in particular and
to the public in general," At page
459.
The Utah Constitution also provides that:
"All laws of a general nature
shall have uniform operation."
Article I, Section 24.
Article I, Section 26 provides that the provisions
of the Constitution are mandatory and prohibitory
unless by express words they are declared to be
otherwise.

Article I, Section 27, also suggests

that frequent recurrence to fundamental principles
is essential to the security of individual rights
and the perpetuity of free government.
It is difficult to understand that if the
ad valorem property tax laws are to have uniform
and equal application, that the parsonage of the
Good Shepherd Lutheran Church is not used exclusively
for religious worship and charitable purposes and the
Salt Lake Elks Lodge is so used.
POINT II
THE WORDS "USED EXCLUSIVELY FOR" WITHIN
THE MEANING OF ARTICLE XIII, SECTION 2
REQUIRE A STRICTER STANDARD FOR EXEMPTION
FROM PROPERTY TAXATION.
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Article XIII, Section 2 of the Utah Constitution provides in part:
"All tangible property in the
State not exempt under the laws
of the United States or under this
Constitution shall be taxed in
proportion to its value to be
ascertained as provided by law.
The property of the State,
Counties, Cities, Towns, School
Districts, Municipal Corporations,
and Public Libraries, lots with
buildings thereon used exclusively
for either religious worship or
charitable purposes, and places
for burial not held or used for
private or corporate benefit
shall be exempt from taxation,
•..." (Emphasis added)
This Court in Friendship Manor Corporation
vs. State Tax Commission, 26 Utah 2d 227, 487 Pac.
2d 1272 (1971) regarding the above provision of the
Utah Constitution raised the issue of exclusive use
but only generally decided the question without providing any ascertainable guidelines.

The Court

held that the Friendship Manor was not charitable
within the meaning of the Utah Constitution.
This Court in the case of Benevolent and
Protective Order of Elks v. State Tax Commission, 536
P. 2d 1214 (1975) regarding the constitutional exemption
for exclusive use stated:
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"The questions presented by the
words 'used exclusively1 are not unique
with this jurisdiction. Many other
jurisdictions employ that term or
terms of similar import and the various
taxing authorities seek to advance
the strictest literal definition of
the term as the control in construction
of the constitutional or statutory
provisions. However, we viev; the
weight of authority in this country
to be in accord with the holdings of
this court in Parker vs. Quinn, 23 Utah
332, 64 Pac. 961 (1901); ... .
In these jurisdictions the application of the severe definition of the
word 'exclusive1 to use of the property
for charitable purposes is not made
less it choke charitable enterprises
which the laws of our society seek
so plainly to encourage. See Proceedings, Constitutional Convention,
1895 Vol. I pages 237-240, as an
instance of concern evidenced jfor
religious and charitable institutions.
The Supreme Court of Montana,
in Flathead Lake Methodist Camp v. Webb,(citation
omitted) dealt with the term 'exclusive
use1 as follows:
*The only reason for struggling
with a characterization is the presence
of the words 'exclusive use' in the
statute. Those words have been consistently held to mean the primary and
inherent use and not the mere secondary
or incidental uses of the property....
On the other hand, innocent collateral
activities essential to the furtherance
of the true purposes of the corporation
should not blind the court to the
genuineness of those purposes nor to
the sincerity of their actual accomplishment. •
These statements are in direct support of the
holding in Groesbeck, Ibid.:
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"So long as the incidental
uses made of such buildings do not
exclude or interfere with their use
for religious worship, or for charitable
purposes, as the case may be, then
such incidental uses do not deprive
the property of the benefit of the
exemption. To hold otherwise would, in
effect, annul the provision of the
constitution and statute under consideration by defeating the very purposes
for which it was adopted."
There are a great number of cases
of the instant nature, and they usually
arise at times when the economy finds itself
in a state of decline. The institutions
and entities which are sought to be taxed,
in every instance, have within them some
use of their property, which would seem
to depart from the term "exclusive use,"
thus rendering them liable to an ad
valorem tax. Yet, they also have within
them some use of the property which would
seem to be solely charitable, thus rendering
them exempt from taxation. . • .
Again, in such decisions we find the
general statement that we must strive to
maintain religious, charitable, educational
and fraternal institutions "which have
been essential and integral parts not
only of the foundation but in the maintenance of the form of government and type
of society in which we live." (Citing
North Idaho Jurisdiction of Episcopal
Churches, Inc. v. Kootenai County, 94
Idaho 644, 496 P.2d 97 (1972)) 536
P.2d 1214 (1975)
The Court further stated with regards to
whether the property must be exclusively used:
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"This brings us to another
thrust of the decision on appeal.
The Tax Commission finds that in large
part the charitable activities of
p&itioner are carried on away from
the premises for which exemption is
sought. T?hus, even with the impressive list of charitable activities,
it is implied that when such activities
are not accomplished on, or within,
the confines of the premises they do
not entitle petitioner to a tax exemption»
With this we cannot agree.
Petitioner needs to have some
location from which to organize its
activities. It needs to have some
location to provide office space for
the conduct of its activities, for
the maintenance of its premises, and
to provide a rallying point round
which its members may be encouraged
to join in fraternal fellowship,
with an eye toward accomplishing the
charitable purposes in which petitioner
engages. 'Exclusive use1 of the lot
with the building thereon does not
require all charitable activity
take place on the lot with the building
thereon." (Emphasis added)
This Court's decision in the Elks Lodge
case is difficult to understand in light of the facts
of Good Shepherd Lutheran Church case.

Regarding the

personal residence of the minister of the Good Shepherd
Lutheran Church, the evidence demonstrated that the
minister's home was actually used for (1) the conduct
of certain meetings, (firesides, bible study hours,
planning and committee meetings, etc.)/ (2) office
space for the preparation of sermonsf

(3) other matters
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giving rise to exemption from taxation.

This Court

in its decision in the Good Shepherd Lutheran Church
case stated:
"The facts in the case before
the court are without conflict that
the parsonage was used as a
residence, and even though some
church functions were carried on
there it cannot be classified
as being used exclusively for
religious worship."
An examination of the standards set forth in
the Elks Lodge case and the Good Shepherd Lutheran
Church case demonstrate a lack of uniformity and
consistency as required by the Utah Constitution.
Defendant does not understand what legal standards
ought to be applied in determining whether other
properties having (1) some charitable characteristics/
(2) some religious characteristics, and (3) some
non-exempt characteristics, are entitled to exemption.
In this petition., defendant State Tax
Commission raises the question of the taxation of
the following classes of property:
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(a)

The Deseret Gymnasium, YMCA, and
other church-owned recreational
facilities;

(b)

Church welfare farms and caretakers'
homes located on said farms;

(c)

Vacant lots owned and used by the
various churches in the State of
Utah and other exempt organizations;

(d)

The campus, property, and buildings
of the Brigham Young University and
other Church owned educational institutions;

(e)

The club houses and lodges of the
Kiwanis, Lions, Elks, American Legion,
Veterans of Foreign Wars, and Eagles;

(f)

The real property of civic-community
groups, such as the Ladies Literary
Club, the Community Action Center;
the Odyssey House and others;

(g)

The Union Halls of various Labor Unions;

(h)

Church offices and administrative buildings;

(i)

And other miscellaneous classes, i.e.,
non-profit, scientific organizations,
etc.

Petitioner Utah State Tax

Commission does

not have any recourse to the Utah Legislatures since
apparently legislative attempts to clarify the legal
standard in granting exemptions are unconstitutional
"interpretations rather than implementations".

-12-
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This Court ought to establish either a
consistent and uniform strict standard for determining when property is "used exclusively for
religious worship and charitable purposes" or explain
the import of the Good Shepard case standard in light
of the Elks Lodge decision.
CONCLUSION
Petitioner Utah State Tax Commission prays
that this Court establish a legal standard for
interpretation of the exemption set forth in Article
XIII, Section 2 of the Constitution in determining
"used exclusively for religious worship or charitable
purposes" and for such further and additional relief
as the court deems justified tinder the circumstances.
\

Dated this £3

day of April, 197 6.

Commission
236 State Capitol Building
Salt Lake City, Utah
84114
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